#77.121 5/27/76

Memorandum 76-65

Subject: Study 77.121 - Uonprofit Corporations (Divisiom)

Attached to this memorandum is a draft of a procedure for dividing
a nonprofit corporation intc two or more nonptrofit corporations, which
the staff has drafted in response to a Commigsion decision made at the
May meeting. A copy of the Pennsylvania divislon statute is attached as
an exhibic.

Division accemplishes the reverse of merger amd consclidation. One
corporation may split into two or more new corporations or the dividing
corporation may survive the division and split off one or more new cor-
porations. The staff draft of the divisioa chapter is hased on the
Pennsylvania law and on Chapter 11 (dierger and Consolidation}. Unfor-
tunately, we have not been able to find any background informatiom on or
any cases discussing the Pennsylvania law,

Several policy gquestions are discussed in the remainder of this

memorandum under the headings of particular sections.

§ 6210. Division of nonprofit corporations authorized

This section has been drafted to reflect the Commission's tentative
decision at the May meeting to restrict the division of a nonprofit
corporation organized for charitable purposes to situations where all
the resulting nonprofit corporations are also organized for charitable
purposes. (See the language in brackets.} However, the staff suggests
that there may be some advantage to permitting a nonprofit corporation
organized for charitable purposes to split off its activities that
result in taxable unrelated business income by forming a nonprofit
corporation which is not organized for charitable purposes. Of course,
the assets which are impressed with a charitable trust by virtue of
their being held by the charitable corporation would necessarily be held
on charitable trust by the new nonprofit corporation resulting from the
division. If this sort of division were permitted, the Attorney General
would be required to receive notice. Division of a corporation organ-
ized for charitable purposes, in the manner outlined, is amalogous to
the division of a nonprofit corporation holding assets on charitable

trust where the resulting corporations may be a new nonprofit corpora-



tion organized for charitable purposes (or the dividing nonprofit corpo-
ration may survive the division and amend its articles to become a
nonprofit corporation organized for charitable purposes) and another new
gonprofit corporation neither organized for charitable purposes nor

holding assets on charitable trust.

§ 6229, Approval of plan of divisionm by board and members

Rather than repeating the procedural detail concerning approval and
signing of the plan of division, Article 2 (commencing with Section
6220) incorporates the procedure for the approval and signing of an

agreement of merger or consolidatiom.

§ 62461, TFranchise Tax Board certificate of satisfaction

Pennsylvania law does not require the dividing nonprofit corpora-
tion to satisfy its tax liabilities before dividing but makes the re-
sulting nonprofit corporations liable. This is consistent with the
Pennsylvania treatment of tax llabilities in the case of a merger ox
consclidation where the surviving or consolidated corporation is made
liable and the constituent corporations are not required to settle
before the merger or consolidation. The rule is different in mergers
and consolidations under California law, however, so the draft follows
this state's approach and requires satisfaction of the Franchise Tax

Board before the division may take place.

§ 6242, Notice to Attorney General

Under Pennsylvania law, there is court supervision of significant
changes in the structure or purpose of nonprofit corporations. Our
approach has been to provide for notice to the Attorney General where a
corporation holding assets on charitable trust or a corporation organ-
ized for charitable purposes 1s involved in major changes. Section 6242

is consistent with this approach.

§ 6245, Effect of division on bequest, gift, devise, etc.

This section 1s analogous to Section 6146 which is applicable after
a merger or consolidation and provides that a bequest to a comstituent
nonprofit corporation inures to the surviving or consolidated nonprofit
corporation. However, since division results in two or more nonprofit

corporations, rather than one, the section requires some refinement.



Section 6245 permits the plan of division to specify the manner of
disposition of bequests to the dividing nonprofit corporation. If the
plan is silent, and if the dividing nonprofit corporation survives the
division, the bequest should go to the surviving nonprofit corporatiom.
If the plan is silent on the disposition of bequests, and if the divid-
ing nonprofit corporation does not survive the division, the bequest

should go to the new nonprofit corporations as tenants in common.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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$63/351 ‘ ‘ L6210

CHAPTER 12. DIVISIOR

Article 1. Plan of Ttivision

§ G210, ivision' of nonprofit corporations authorized

65210, {(a) A nonprofit corporation wmay be divided into two or moye

nonprofit corporations.as provided in this chapter.

{(B) A nonprofit corporation organized for charitable purposesimay:
divide only into two or mors nonproiit corporations organized for char-

itable purposes.]

Comment. Section 6210 is new. Prior law did not provide for
division of corporations. Chapter 12 is based in large part on Sgcpiqqs
7941.-7946 of the Pennsylvania donprofit Corporation Law of 1672, fﬁ: B
Stat. Amn., Tit. 15, 5 7941-7946 (Supp. 1975). [Subdivision (b) makes

clear that corporations organized for charitable purposes may not divide

e

B0 as to create a noncharitable nonprofit corporation.]

968/852 § 5211

5 6211. vDefinitions

6211, As‘used in this chapter:

(a) "bisanpearing nonprofit corporation’ means a dividiﬁé ;6nprofit
corporation that does ﬁot remain.in existence affer the division is ef-~
fective.

(b} "sividing nomprofit cofporation”rmeans a nonprofit éofporation
which initiates the divisioﬁ-procedure. |

(c) "tlew nonprofit corporation” means a nouprofif éorporation which

is incorporated as a consequence of a divisiom.



{d) "Resultingz nonprofit corporation’ ueans a nonprofit corporation
in existence after the division 1s effective and includes the new non-
profit corporation and the survivins nonprofit corporation, if any.

{e) "Surviving nonprofit corporation’ weans a dividing nonprofit
corporation that remains in gxistence after the. division is effectiva,

Comment . Section 6211 defines several terms used in thlsrchapter.
“Stbdivisions (c), (d), and {e) are derived from the: Pennsylvania lion-

profit Corporation LaW'of 1972, Pa. Stat, Amn., Tit. 15, & 724Lic)
(Supp. 1973). '

964/853 § $212

§ 6212, Pldn of division

f e ’ T .‘

i "6212:' (a) A plan of division shall be prepafed'hhidh_sfatgs the

following

(l} The terms and condltions of the division.

(2) & statement whether the dividing nonprofit corporation will
survive the division. .

{3) If the dividing nonprofit corporation will survive the di?if.
slon, the amendments to the articles of such nonprofit corpaéatioﬁ ;5 be
effected by the division, 1if any. |

~(4) The name of the dividiné-nonpfofit'borporation.aﬁd the names of
the&resplting nopprofit corporations.

(5} The manner of converting memberships and obligatious of the
dlvidinU nonprofit corporation into memberships and ohllgations of the
resultlng nonprofit corporations.

_ (6) The articles required by subdivision (b).

{7} Other details and proviSioﬁs as are deéired, if any.



{bY Articles of each new nomproiit corporation, which contain the
matters required to be stated in the articles by Section 5253, shall be
included in or attached to the plan of division.

Comment. Section 6212 is based on portions of the Penaosylvania
donprofit Corporation Law of 1972, Pa. Stat. “an., Tit. 15, %3 7942,
7943 (Supp. 1975). Compare Sections 611! (contents of agreement of

merger or conscolidation) and €113 (articles of consolidated nonprofit

corporation).

F68/354 § 0213

3 6213, Aumendment of articles by plan of division

6213. If the plan of division provides for an amendment to the
articles of the dividing nonprofit corporation which is to survive the
division, such amendment is subject to the provisions of Sections 5910,
5911, and 5032.

Comment. Section 6213 is analogous to Section 6112 (amendment of

articles by agreement of werser). Compare Pa. Stat. Ann., Tit. 15,
§ 7946(d) (Supp. 1975).

968/856 § 0214

§ 6214. Articles of new nonprofit corporations

6214. The matters required to be stated by subdivision (b} of Sec-

tion 6212 shall be the articles of the new nonprofit corporation.

Coument. Section 6214 is based on the Pennsylvania Jdonprofit Cor-
poration Law of 1972, Pa. Stat. Ann., Tit. 15, § 7946{(c) {(Supp. 1975},
and is analogous to Section 6113 {articles of consolidated nonprofit

corporation).



465/857 b 224

Article 2. Approval of Plan of Nivision

by Board and lembers

§ 6220, Approval of plan of division by board and members

6220. The board shall approve and sign and the members shall ap-
prove the plan of division in the manner prescribed for the approval and
signing of an apreement of merger pursuant to Article 2 (commencing with
Section 6120) of Chapter 1.

Comment. Section (220 makes applicable to division the provisions
of Sections 6120~6123 relating to approval and signing of agreements of

merger and consolidation. Compare Pa. Stat. Ann., Tit. 15, 8 7942(c)

(Supp. 19753).

203/358 y 6221

% #7221, Execution of certificate of approval; contents

6221. (a) After the plan of division has been approved by the
board and members of the dividing nonprofit corporation, the officers
shall execute an officers' certificate of approval.

(b} The officers’' certificate of approval shall set forth the
following:

{1) A statement that the plan of division was approved by the
board.

(2) A statement that the plan of division was approved by the vote
of the members which equaled or exceeded that required.

Comment. Section 6221 is analogous to Section €124 (certificate of

approval of merger or consolidation).



9683/86uU 3 5222

§ 6222, tliotice of approval of plan of division

6222. VYhen the plan of division has been approved by the board and
the members of the dividing nomprofit corporation, notice of the ap-
proval shall be given each member in the wanner provided for giving

notice of meetings.

Comment., Section 6222 corresponds to Section 6125 (notice of

approval of agreement of merger or consolidation).

96:/861 7 6230

Article 3, Amendment and Abandonment

of Plan of diwvision

§ 6230, Amendment and abandonment of plan of division

6230. The plan of division may be amended or abandoned in the
manner provided in Article 3 (commencing with Section 6130) of Chapter
11 relating to merger and consolidation.

Comment. Section 9230 incorporates the amendment and abandonment

provisions applicable to mergers and consolidations. Compare Pa. Stat.

Ann., Tit. 15, § 7942(c) (Supp. 1975).



965/362

2 6247

Article 4, Filing Plan of Division

and Certificate; FEffect of Filing

& 6240, ¥iling copy of plan of division and officers’ certificate

6240, {a) A copy of the plan of division and the officers' cer—

tificate of approval shall be filed.

{b) Except as provided in Sections 6241 and %242, and subject to

Section 14431, the division is effective upon filing the copy of the

plan of division and the officers' certificare of approval,

(c} The Secretary

sion separate from the

Comment. Section
agreement of merger or

§ 7244 (Supp. 1975).

968/863

% 6241, Tranchise Tax

of State may certify a copy of the plan of divi-

officers’ certificate attached thereto.

6240 is analogous to Section 6140 (filing copy of

consolidation). Compare Pa,. Stat.,ﬁnn., Tiec. 15,

§ G241

6241. A dividing

board certificate of satisfaction

nonprofit corporation which is not a surviving

noaprofit corporation and which is subject to the Bank and Corporation

Tax Law shall file a certificate of satisfaction of the Franchise Tax

Board to the effect that all taxes imposed by the Bank and Corporation

Tax Law have been paid
filed by the Secretary

is filed.

or secured. The plan of division shall not be

of State until such certificate of satisfaction

Comment. Section 6241 1s similar to Sectiom 6l41,

-



963/864 0242

4 (242. ilotice to Attorney General; assets held on charitable trust
or by charitable corporation

o

6242, Where a dividing nomprofit corporation hoids assets on a
charitable trust or is orpganized for.charitab1e purposes, a copy of the
plan of division shall be filed wifh the attorney General before the
plan is filed with the Secretary of S;éfé or, if the plan is filed wich. :
a delayed effective date pursuant to Séction'14831; before such date.

An officers' certificate of sqchrfiling with the AtCorney General, where
required, shall be filed with the Sécretary of State. The plan shall
not be filed by the Secretary of S5tate until such officers’ certificate
;s_filed.,

Comment. Section 6242 is analogous to Section 6142, See the Com-

ment to Section 6142,

368 /565 ‘ 3 6243

§ 6243, Lffect of division

6243. On the effective date of a division: f

(a) The dividing nonprofit corporatiqu is dividedlinto tﬁé distinct
and independent ‘resulting nomprofit corporations named in:the ;1aﬁ of
division. |

(b) If the dividing nonprofit corporation is not to be a surviving
tnbnprofit’torporation, the existgngg of the dividing nofprofit corpora=-
tion ceases.

(c) The resulting nonprofit corporations succeed, without otﬁer

transfer, to the rights and property of the dividing nonprofit corpora-

tion in accordance with the plan of division or, if the plan does not

-7-



specify the distribution of rights and property., as tepants ia comon.

(d) The resultingz nonprofit corporations are subject to all the
debts and liabilities of the dividing nonprofit corporation in the
manner specified in the plan of division or, if no such specification is
made, as joint and several obligors. One or more, but not all, of the
resulting nouprofit corporations shall be free of all debts and 1iabili-
ties of the dividing nonprofit corporation te the extent, if any, speci-
flied in the plan and if all other applicable provisions of law are
comﬁlied with,

Comment. Section €243 is derived from the Pennsylvania donprofit
Corporation Law of 1972, Ta. Stat. Ann., Tie. 15, v 7946(a), (b) (Supp.
1975). Subdivision (¢) of Section 56243 permits less than all of the re-
sulting nonprofit corporations to be free frowm debts and liabilities of
the dividing nonprofit corporation so lonz as other laws, such as those

relating to fraudulent conveyances (Civil Code %y 1439-3440.1) and bulk

transfers (Com. Code &% 010i-6111), are complied with.

965/566 50244

§ 6244, Zights of creditors and liens preserved

5244. Rights of creditors against, and liens upon the property of,
a dividing nonprofit corporation are preserved unimpaired. A lien upon
the property of a dividing nonprofit corporation is limited to the prop-
erty affecced thereby immediately prior to the time the division becomes
effective.

Comment. Sectilon 9244 1s analogous to Section 5145, Compare Pa.

Stat. Amn., Tit. 15, 5 7946(b) (Supp. 1975).



DRSS 36T TOR245

£ 5245, Effect of division on bequest, devise, gife, etc,

0245. Any bequest, devise, pift, srant, or promise contained in a
will or other instrument of donation, subscription, or conveyance, which
is made to a dividing nomvorofit corporation and which is to take effect
or remain payable after the division, inures to the resulting nonprofit
corporations pursuant to the terms of the plan of division or, 1f the
plan of division does not provide for the wmanner of disposition thereof,
to tiie surviving nonprofit corporation, if any, or, if there is no
surviving nonprofit corporation, to the new nonprofit corporations as

tenants in comison.

Comment. Saction 6245 is analogous to Section 6146,

968/365 4 G248

§ (G246, Lffect on pending actions or proceedings

6G246. {a} An action or proceeding pending by or against a dividing
nonprof it corporation may be prosecuted to judgment which binds the re-
sulting nonprofit corporations.

(k) The resulting nonprofit corporations may be proceeded against
or substituted in place of the dividing nonprofit corporation regardless
of any provision in the plan of division apportioning the debts and lia-
hilities of the dividing nonprofit corporation.

Comment. Section 6246 is derived from the Pennsylvania Monprofit

Corporation Law of 1%72, Pa. Stat. Amm., Tit. 15, £ 7946(b) (Supp.

1975), and is similar to Section Al47.



S6e/ins VA

§ 0247, ovidentiary effect of agreement

5247. A copy of a plan of division, certified on or after its
effective date by the Secretary of State or an authorized public offi-
cial of the state or place pursuant to the laws of which the division is
effected who has custody thereof, has the same force in evidence as the
oricinal and, except as apainst the state, is conclusive evidence of the
performance of all conditioas precedent to the division, the existence
on the effective date of the resulting nomprofilt corporations, and the
performance of the conditions necessary to the adoption of any amendment
to the articles of the surviving nonprofit corporation contained in the

plan.

Comuent. Section 6247 corresponds to Section 6l4s.

968/379 S 0248

¥ 024653, Iffect of recording plan

6246, Where a division takes place under the laws of this state or
under the laws of a state or place providing substantially that the
making and filing of the plan of division vests in the new nonprofit
corporation the designated real property of the dividing nonprofit
corporation, the filing for record in the office of the county recorder
of a county in this state in which real property of the dividing non-
profit corporation is located of either (I} a certificate prescribed by
the Secretary of State or (2) a copy of the plan of divisien, certified
by the Secretary of State or authorized public official of the state or

place pursuant to the laws of which the division is effected, evidences

-10-



record ownership in the new nonprofit corporation of the desirnated
interest of the dividing nonprofit corporation in the real property

located in thiat county.

similar to Section (149.

e
i

Comment. Section G244

963/571 s a2

fryticle 5. vision Luvoelving Yoreign

Nonprofit Corrorations

i 0254, Division involvinz foreirn nouprofit corporations authorized

6250, (a) A forelgn nonproflt corporation may be divided into one
or more dowestic nonprofit corporations and one or more foreizn non-
profit corporations or into two or more domestic nonprofit corporations
if the foreign nonprefit corporation is authorized by the laws under
which it is forued to effect such division.

{(b) A Jdomestic nonprofit corporation may be divided into one or
more deomestic nonprofit corporations and one or more foreign nonprofic
corporations or into two or more foreiszn nonprofit corporations if the
laws of the foreian jurisdiction autherize such division.

Comeent . Section 0250 i3 based on tlhe Pennsylvania Jonprofit Cor-
poration Law of 1972, V'a. Stat. fmn., Tit. 15, ¢ 7941 (Supp. 1575).

Conpare Article 5 (commencing with Section 6130} of Chapter 11 {(rLergers

and consolidations involving foreign nonprofit corporations).

C63/872 T k251

3 6251, Law controvlling division

6251. (a) If the dividing nonprofit corporation is a domestic non-

-1]-



profic corporation, the division shall be effected pursuant teo this
chapter,

(L) If the dividing nonprofit corporation is a fereign nonprofit
cornoration, the division procesdings may be in accordance with the laws
of the state or place of incorporation of the dividing wonprefit coxr-
poration. A plan of divisioun vhich satisfies the requirements of Sec-—
tion 5212 shall be filed in order to incorporate a domestic résulting
nonprofit corporation,

Comment. Section 6251 is analopous to Section 6153 (law control-

ling merger or cowmsolication). <dompare Pa. Stat. Ann., Tit. 15, i 7942(c)

{Supwp. 1975},

965/473

Article &, Action to Injoin Division

§ 6260, Limitation on action to test validity of division

7260, Except as provided in Section 6261, no member of a nonprofit
corporatiou has a right at law or in equity to attack the validity of a
division or to have the division set aside or rescinded except in an ac-
tion to test whetiier the number of memberships required to approve the

plan of division have been lecallv voted in favor thereof.

Comitent. Section 60200 is analogous to Section 6169,

D68/874 P L2el

(357}

6261, Action tc enjoin or rescind division

G261, An action to enjoin or rescind a division which is manifost-

1y unfair to the property rights of a menber or a class of members may



be Lrought by i1 member whose rights are or will be affected and who

holds a membership that satisfies botl of the following requirements:
{(a) The membership was held of record on tlie date for the deter=-

wination of nemberships entitleu to be voted on the plan of civision.

(L) The mewbership was not voted in faver of the plan of division.

Comment. Section 6261 is analogous to Section Alb1.

H965/675 s 5262

5 w262, Limitation on action

262, o action pursuant to Section 0826l to enjoin or rescind a
division may be coumenced more than 60 days after the effective date of

the division.

Comsent. Section 6262 is analogous to Section G162,
2

]



